OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

“snorable “verett H,., Caln
Zounty ‘ttorney, Chambers County
\nehuao, Texas

“esr Mr., Cain:

‘e aoknowledge recelpt of ¥

ind quotes from your letter as %pll

AN

pirion\ request of
we

Opinion No, 0-7045

Re: Does the Chambers<Liberty
Counties Navigssibn Listriot
have the authofity to finance
end construot & dalt railroad

running f the Ciity of Liberty
scuthwayd = ante of approx-
imately ve milds to Moss

Bluff?

\

ent date,

AN

"The Chemberapztbsrty'éounflea avigation Cistriot
has filed an application with\the Bureau of Community

Facilities of the Xederal “Work
which to plax the-conitruntion of
from the City of{ Liberty sduthward

Bluffy

irately twelva miles to Yos
///ﬁggk\propoénd‘\gizgziiigbad will be situsated wholly

thinﬂﬁgih Distrioct
‘Trimlty ®iver., The reil

Tiagriett!s overall

hbég ney for funds with

a\belt railroesd running
distence of approx-

w run roughly parallel to the
ad is &an integral part of the
for the development of the lower

ection of \the\Trinity [iver end a part of Trinity Bay
ahd Celveston 3ay for navigation purposes.

It §is also

8 necewsary part of the Distriet’s plan to develop the
territory elong the river end on the bayshore for in-

dustrial apnd comrmeroial purposes.

The road will first

be used_primerily to haul sulphur from a new sulphur
mine being developed at loss Zluff, but it is anticinpeted
thet rice, cattle end petroleum produocts in the sres will
also be tranaported to conneot with the Couthern Teoifio

Tingas st Liberty.

"The Federal “orks genocy has recueated the Uistriot
to secure en opinion from you as to the Ilstrioct's legal
authority to finanee end oonstruct this belt railroad,

a copy of the Tederal “orxs igenoy's letter i1s attached,

NO COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OPINIGN UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"The District was organized under Artioles 8263h, 8247a
ané 82474 of Vernon's ‘nnotated Texas ~tatutes, =nd the
creation of the District has heretofore been avpproved by
your Zevartment in oconneoticn with the issuance of %100,000
‘favization Aid Tonds early in 1945,

"The Tistrict is specifricaslly =uthorized by “eotion 1
of ‘rticle 8247e to sornuire, purchase, oconstruct and operate
'esebelt rajlroads...., and everything appurtenant therseto,
together with sll other faocilities or aids inoident to or
useful in the oreration or development of the Distriot's
corts and weterways or in eid of nevigation and commeroce
thereoN....' The =Zistriet proooses to issue revente dbonds
uncer that statute for the purpose of finencing the con-
struotion of the bdelt line, ~**¢

The copy of the Tederal Yorks igency's letter, which you stated
weg 2ttached to ynur request, wes nevser received by this office.

‘rticle 8247a, Vernon's iAnnotated Civil Ttatutes, provides in
rort as follows:

*"“eo, l. Any navi-ation distriot heretofore organized
or hereafter to be organized under any of the provisions
orf the Constitution or lews of the Ttete of Texes, in
addition to all other powers conferred by law is hereby
rlven euthority snd shsll heresafter have power in the
manner hereinafter provided to aoquire, purchase, construet,
enlarge, extend, repalr, maintain, operate or develop wherves,
dooks, warehouses, graln elevetors, bunkering facilities, be
milroeds, floating plants, and facilities, iightering feocil ties
and towing f=cilities, and everything appurtenent thereto, to-
gether with a8ll other facilities or slds incident to or useful
in the operation or development of the distriot's ports and
waterways or in aid of nevigation and commerce thereon.

&k

""¢6, 3. The Roerd of Navigation and Canal Commissioners
of eny such navipation district may borrow money from the
Tedersl .mercency ~aministretion of rublic .orks of the
nited Ttates, Oor fronm any cther department or egenoy o’ the
Znited "tantes, or from any other scurce, cnd in evidence thereof
issue the notes, werrants, certificastes of indebtedness or other
forns of obligstion of such ristriot nayable solely out of the
Tevenues to bs derived from Sesld Inmcroverenis end fscllitles,
fOor the purpose of obtesining rfundsg to aoquIre, purchaee, construct,
enlarge, exterd, repair, maintain, operate or develop wharves,
docks, warehouses, grain elevetors, bunkering facilities, belt
reil-oeds, floatinz nlants and faciiities, lightering faciIltles,
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towing facilities, and everything sppurtenant thereto,
tog- ther with all other fascilities or alds incident to
or useful ia the operetion or development of the dis-
trict's ports and waterways or in aid of navigsastion
and commerde therein.

"Tec, L, Taoch 1ssue of obdlizationa authorized
hereunder ahall aonstitute s separate sories and shall
be aprropriately designated. “uch obligations shall not
constitute sn indedbtedness or pledge of the oredit of
suoh distriot, shall never be peld in whole or in part
out of sny funds raised or to be reiged by texetion,
and shall contain s reoital to that effect.”

*“g0. 5. Any oblizations issued hersunder may bYe
iasued payable from and secured by the vledge of all the
revenues derived from the overetion of the improvements
and facllities of the district, exolusive of any revenues
derived from taxatlion or assessments, Or may be payable
from snd secured by the pledge of only suah revenues as
mey be derived from the operstion of the lamprovements and
faoilities acqauired with the proceeds of the sale of such
oblizations, or nmay be peyeble from and ssoured dby the
rledge of a specified part of the revenuas derived from
the cperation of the lmprovements ené faollitliss of the
distriot, all as may be »rovided in the proceedinga
avthorizing the isesuanoe of such obligationa., ***

"Og0.,17. This ict shall be oconstrued as cunulestive
authority for the accompiishment of the purposes herein
mentioned snd is not to bs oconstrued to repsal any exist-
ing laws on the same subjeot matter, 1t being the purpose
and intent hereof to oreate an additicnal and alternate
method for the sacomplishment of suoh purposes. 'This
Aet, without reference to other statutass of the Sttate of
Texas, shall constitute full suthority for the esuthoriza-
tion and issuance of obligstions hereunder apd for the
accomplishment of all things herein euthorized to be done,
and no proceedings relating to the eauthorization or
issuance of such obligation or the dcing of suoh things
shell be necessary exospt such as are hsrein required,
and neither the Bond end Jerrant lLsw of 1931 or any other
provisiona of the laws of the Stats of Texas pertinent
toc the authorization or issusnce of obligations, the
operstion end meintenenoce of ports, canals and water wsay,
the granting or frenchises or permita, the right to slsotions
or referendun petitions, or in anywise impeding or restriect-
ing the carrying out of the ects suthorized to be done
hereunder or aots done pursuant theraeto,***"
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"es note that Artiole 8247a authorizes navigation districts to
sequire, purchase, and construot oertalin fsocilities without taxa-
tion and to seocure funds for such purpose by the issuance of
oblizations of the district peyable solely from the revenues to
be derived from the improvements end facilities of suoh distrioet.

“'e also note that the sot does not speocifiocally suthorize the
iasuence of the bonds., It 1s well settled in this “tate that
ocounties, municipal corporations, and political subdivisions
cennot lssue negotiadle bonds unless suoh power is expressly ocon-
ferred by law, MeTre power tO borrow money ocerries with it no
suthority to issue negotiable bonds tharefor. 34 Texas Juris-
nrgdenca 6%32 Robertson v. Breedlove, 61 Texss 316; Lasater v. Lopez,
217 “u W H

However, we 40 not believe thet the type obligstion authorized
here is & negotiable inatrument. ‘e quote from Jones on "Bonds and
Bond "ecurities™, Vol. 1, Seotion 289, page 302:

"?ince the status of municipal bonds as neghtiadle
seourities is to be determined by the provisions of the
Uniform Negotiable Instruments Law, it follows, ss of
course, that they must ocontain the essentials designated
by that lew, and since the uniform aaot is but, in the
rmaln, a codification of the law merchant, such bonds nust
therefore oontein the essentials of a negotiadle instrument
a8 understood at common law., This includes en unconditional
rromise to pay & sum certain in money. If they ere made
payable only upon a sontingency whioch may never cocur, a
condition 1s theredy injected into the promise, making
the ultimate payment problematicel, thus destroying the
unconditional charasoter of the agreement to pay et all
events, and, st the same time, destroying the negotiebility
of the instruments, “uch s situation is demonstirated where
the bonds erc msde payeble solsly out of a speolal fund to de
derived from designated sources, which sources may 4dry up
before they have ylelded the prooeeds necessary to liguldate
their emount in full., Here the preponderance of judicial
thought has arrived at the conclusion that such an arrangement,
though oreating a probability that the promised payment
will be made in full, still leaves a poselbllity that it may
not bve, and this poasibility leaves the promise itself un-
certain and, therefore, not unconditional. The negotiabllity
of such bonds i3 not saved by the fact that they ere mede
payable tc bearer.”
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In view of the foregolng, you are advised that in our
ooinion the Chambers-~Liberty Counties Navigation Diatriot
has =uthority under Article 8247e to issue obligations oslled
"revenue dbonds" for the purpose of finenoing the aonstruotion
o =z belt rallroed.

Trusting this e=nswers your cuestions, we are

Very truly yours,
ATTORNTY GENTEAL OF TEXXS

]Y:
Claud ¢, Boothman
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